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Dear Bruce,  
 
I would like to thank the Committee for your prompt and careful consideration of the Scottish 
Government’s Legislative Consent Memorandum on the UK Trade Bill, and for recommending that 
the Scottish Parliament grant legislative consent to those parts of the Bill where consent is required. 
I respond to some of the points raised by the Committee’s report published on 7 October as follows:  
 
UK Ministerial Powers in Devolved Areas 
 
The Committee has noted concern around provisions in the Bill which allow UK Ministers to make 
secondary legislation in areas of devolved competence without any statutory requirement to seek 
consent from Scottish Ministers or the Scottish Parliament.  
 
The Scottish Government agrees that the absence of such a requirement is disappointing. However, 
we have received assurances  that powers to make secondary legislation will not be exercised 
incompatibly with the devolution settlement, including  numerous UK Ministerial undertakings stating 
that they will not normally use the powers conferred by the Bill in devolved areas without Scottish 
Ministers’ consent, and never without first consulting us. These undertakings have been given 
verbally and in writing, both personally to me and on the floor of the House of Commons. Scottish 
Ministers will hold the UK Government to these commitments.  
 
In terms of ensuring an appropriate role for the Scottish Parliament, as you are aware, the Scottish 
Government and Parliament are currently finalising a revised protocol to govern parliamentary 
scrutiny of proposals by the Scottish Ministers to consent to UK secondary legislation relating to, or 
arising from, EU exit and affecting devolved matters. It is the Scottish Government’s intention that 
this Bill will fall within the scope of that revised protocol once it has been agreed. As such, it will be 
possible to arrange for proper scrutiny in the Scottish Parliament of any regulations made under this 
Trade Bill without any formal requirement for consent on the face of the Bill.  
 
Finally, the constraints on Scottish Ministers’ powers which concerned us in the 2017 Trade Bill have 
been removed. This equalisation of the powers of the Scottish Ministers and the UK Ministers 
provides some comfort that the Bill’s powers can operate compatibly with the devolution settlement.  
 
Sunset Provisions in the Bill 
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We agree with the view that  exercise of the power to extend the availability of the power under 
clause 2(1) to implement international trade agreements should be subject to devolved 
administration consent and not just consultation. We  expect the UK Government to fulfil the 
commitment it has made to consult with devolved administrations before seeking to extend the 
operation of clause 2(1), and that such consultation must be both meaningful and timely. 
 
Rolling Over Agreements 
 
The UK Government has repeatedly confirmed to Scottish Ministers and officials that, whilst the 
scope of the power in clause 2(1) is broad, the intention is that the power will only be used narrowly 
to ensure continuity with previous EU agreements. We note the Committee’s desire to ensure that 
devolved legislatures are given a formal role in scrutinising continuity trade agreements. We are 
discussing how this can be achieved with the UK Government, and will of course keep the 
Committee informed as discussions progress.  
 
The Role of Devolved Administrations and Legislatures 
 
The Scottish Government agrees with the Committee’s recommendation that “it is essential that the 
devolved institutions are involved at all stages of the trade negotiation process”. We are working 
with the UK Government to develop the terms of reference for the newly-created Ministerial Forum 
for Trade (MFT) and we will seek to ensure that this ambition is adequately reflected in those terms.  
 
The UK’s procedures for scrutiny of new trade agreements, (e.g. with the US), are insufficient and 
out of date. The ratification procedures set out in the Constitutional Reform and Governance Act 
2010 (CRAG) are inadequate and a new scrutiny regime is clearly necessary.  
 
We will continue to press the UK Government to improve scrutiny arrangements for future trade 
agreements. There should be a role in all stages of the development of future trade arrangements 
(including the scrutiny of trade agreements) for devolved administrations and legislatures. The 
Scottish Government will raise the issue of accountability to the devolved legislatures ahead of the 
next meeting of the MFT, and we will report back to the Committee accordingly.  
 
Trade Remedies Authority (TRA) 
 
We agree with the Committee’s recommendation that the TRA should lay its annual report in the 
Scottish Parliament as well as at the UK Parliament. Recommendations regarding the TRA are for 
the UK Government to take forward, but we will support the Committee by continuing to press the 
UK Government on these issues.  
 
Disclosure of Information by Other Authorities 
 
The Committee has asked for clarification as to why the Scottish Government is seeking increased 
access to HMRC data.  
 
The Scottish Government would like wholesale access to HMRC’s trade microdata. This is the 
microdata that sit behind HMRC’s Overseas Trade Statistics (OTS) and Regional Trade Statistics 
(RTS) covering both exports and imports. This company-level data contains variables such as 
company reference number, date, flow type, value of trade, quantity of trade (weight), commodity 
code, country of origin/destination and port of entry/dispatch. These variables would allow us to fully 
analyse Scotland’s trade over time by sector/product and destination at a more detailed level than 
is currently published by HMRC. 
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Access to the HMRC microdata would allow us to: 
 

o Vastly improve our abilities in the area of export promotion due to a much better 
understanding of Scotland’s export patterns and the export profiles of different types of 
businesses, boosting Scottish and UK exports; 

o Improve Scotland’s official export statistics, including our National Statistics publication, 
benefitting Scottish and UK policy making; 

o Reduce reliance on our current export survey for our National Statistics publication, therefore 
reducing respondent burden; 

o Better understand Scotland’s trade with countries around the world, including those with 
which the UK government is negotiating Free Trade Agreements. 

 
An anonymised subset of this data is available at HMRC premises in London to authorised 
accredited researchers and statisticians. However access to individual company-level data on 
Scottish Government secure servers is critical for us to maximise the data use in terms of Scottish 
Government policy driven analysis, data matching with our other business level data and longitudinal 
analysis which would not be possible with anonymised data nor using access from a remote server. 
 
The UK Government is bringing forward an amendment to clause 8 of the Bill to explicitly clarify that 
HMRC may disclose information “for the purpose of facilitating the exercise by a devolved authority 
of the authority’s functions relating to trade”. This amendment will be dealt with at Report Stage in 
the House of Lords,. We are currently working through the practicalities of this with HMRC, and will 
keep the Committee informed of progress.  
 
I hope that this response answers the Committee’s concerns. Please be assured that the Scottish 
Government is in complete agreement that devolved institutions must be involved in all stages of 
trade negotiations, and that the Ministerial Forum for Trade should exist as an effective forum for 
engagement, accountable to devolved legislatures and the UK Parliament alike.  
 
Scottish Government officials will be contacting their UK counterparts to discuss the 
recommendations that this report has for UK Government, in order to ensure that they are properly 
considered and implemented. My officials have also asked DIT officials for further details of the 
announcement over the weekend that the UK Government intends to amend the Trade Bill to put 
the Trade and Agriculture Commission on a statutory footing and to require the Commission to 
consider and report on the impact on animal welfare and agriculture of any future FTAs.  
 
We will of course keep the Finance and Consitution Committee updated. 
 
Best regards,  
 
 
 
 
 
 

IVAN MCKEE 
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